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IDENTIFIED ISSUES, RECOMMENDATIONS, AND FINAL
ACTION OF THE JOINT LEGISLATIVE SUNSET REVIEW
COMMITTEE REGARDING THE

BOARD OF PSYCHOLOGY

ISSUE #1.  Should the State’s licensing of psycholists be continued?

Recommendation Both the Department and Committee staff recommendee continued
licensure of psychologists.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment Psychologists are licensed in all 50 states, GtlaelJ.S. Virgin Islands and all
Canadian Provinces. The potential for harm to goress in this profession is great.
Psychological services involve a highly intimateqass in which patients discuss very
personal feelings and details of their lives witlicansed psychologist, in an attempt to resolve
severe conflicts from the past, deal with highgutnatic incidents, and develop new patterns
of behavior to live their lives more effectivelfhese patients are highly vulnerable and many
are seeking therapy to deal with prior incidendeseaual abuse and rape. It cannot be
forgotten, that the processes involved in psycholdgervices are bound by strict tenets of
confidentiality and the psychological services #nerefore, provided behind closed and
sometimes locked doors.

Many of the complaints received by the Board ofdAsjogy involve allegations of sexual
misconduct, or other improprieties of personal emtdvith a patient. The Board noted that,
“Three national surveys of psychologists reportedrae of explicit sexual contact between
male therapists and female patients from 9.4 pétoel?.1 percent.” Sexual misconduct cases
comprise the most egregious of final decisionsaddwy the board’s enforcement program.

ISSUE #2. Should the regulation of registered psiiologists and psychological assistants
by the Board of Psychology be continued?

Recommendation Both the Department and Committee staff recommendee continued




regulation of registered psychologists and psyclptal assistants.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Board of Psychology also regulategistered psychologisend
psychological assistanterhose qualifications and practice settings aneesohat different
from those of licensed psychologists, as discubsémiv. With respect to these other
practitioners who are regulated by the Board, #@mssivity and potential for client harm is
substantially equivalent.

Registered Psychologistsust be employed at a non-profit community agehay receives a
minimum of 25 percent of its funding from some goweental source.

Registered psychologists are registered directtiiéaqualifying agency and typically work
under the supervision of a licensed psychologist.

Registered Psychological Assistaniast be supervised by a licensed psychologisbards
certified psychiatrist who is rendering professis®yvices in the same work setting and at the
same time as the psychological assistant is remglerofessional services.

ISSUE #3.  Should an independent Board of Psycholodpe continued, or
should its operations and functions be assumed bii¢ Department of Consumer Affairs?

Recommendation Both the Department and Committee staff recommendeat the Board

of Psychology be retained as the independent stgtency to license and regulate
psychologists. Committee staff recommended thatshnset date of the Board of Psychology
be extended for six years (to July 1, 2005). Heesr the Legislature should continue to
monitor the Board’s enforcement and oral examinatigprograms.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Board of Psychology appears, in most respacbe operating efficiently and
carrying out its mandate for public protection effeely. However, since allegations have
been raised (albeit by a small number of practgrerwho have been disciplined by the board)
regarding the Board’s enforcement activities, ab agit’s oral examination, the Legislature
should continue to monitor these two aspects oBtberd’s program. (See further discussion
of the Board’'s examination and enforcement prograattsn this document.)

With over 15,000 licensed psychologists, psychaalgassistants, and registered
psychologists, California is the largest psycholbggnsing board in the world. There appears
to be little, if any, potential for cost savingspyogram improvement by transferring the Board
of Psychology program to the Department of Consuffieirs.



While many other states have conducted sunsetwswétheir psychology boards, including
Texas, Florida, Alaska, Colorado, Kansas and Newk,Yall have chosen to maintain or
implement regulation through an independent dotteval psychology board. By
comparison, California is considered the most éffeand innovative psychology board in
North America by the Association of State and Rrow’l Psychology Boards.

ISSUE #4.  Should the size or composition of the Bahof Psychology be changed?

Recommendation This Board has 8 members, of which 5 are licenseyghologists and 3
are public members. The Department generally reecnends a public member majority and
an odd number of members for regulatory boards. rEbe Board of Psychology, the
Department recommended an increase in public mensbgy to improve balance consistent
with those guidelines. Committee staff concurredwthe Department, and recommends
adding one more public member to the Board. Thengwsition of the Board would be 9
members, with 5 licensed psychologists and 4 pubieambers.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The eight-member Board of Psychology is a mikaginsed and public members.
Under current law, the Governor appoints five |seh psychologists and one public member,
while one of the remaining public members is apfaalrby the Senate Rules Committee and
the other by the Speaker of the Assembly.

It should be noted, that the Board has an even euofimembers, unusual among boards
within the Department of Consumer Affairs. Havengeven number of members on a
regulatory board can pose difficulties when therdivision among the members on a
particular issue, as there is no method of breakitig vote. Additionally, the expertise needed
to develop and validate examinations and set eafoent policy is vested in the board, and
this translates into being extremely time consunaind demanding on the licensed members.
For these reasons, the Board has recommended thbersghip be increased to nine. Both the
Department and Committee staff concur in this rebemdation.

ISSUE #5. Should the Legislature permit the Boaraf Psychology to enact, through
regulation, standards of ethical conduct relating ® the practice of psychology, as
recommended by the Board?

Recommendation The Department did not address this issue. Comesaitstaff
recommended that the Board of Psychology be stailyt@uthorized to enact standards of
ethical conduct as adopted and published by the Aigan Psychological Association. Such
standards shall be applied by the Board, as theegated standard of care in all licensing
examination development and in all Board enforcengolicies and disciplinary case
evaluations.




Vote: The Joint Committee adopted the recommendationhedf Board and Committee staff
by a vote of 6-0.

Comment According to the Board of Psychology, a previotierapt was made to enact
through the regulatory process a code of condudidensees. It was rejected by the Office of
Administrative Law. Although the board is considgrreinstituting the process of
promulgating regulations, it would not be unprecedd for the Legislature to enact a statute to
allow for standards of ethical conduct to be addptelost recently, in 1997, such standards
were enacted with respect to architects.

ISSUE #6. Should the statutory provisions relatingo social/sexual
relationships of psychologists with former patientde clarified, as
recommended by the Board of Psychology?

Recommendation The Department did not address this issue. Comesitstaff
recommended that Legislature should consider clgiify the statutory provisions related to
situations where a psychologist has a social/sexuahtionship with a (former) patient, as
recommended by the Board.

Vote: The Joint Committee adopted the recommendationhedf Board and Committee staff
by a vote of 6-0.

Comment The Legislature has enacted stringent penaltiessipponse to the high incidence of
reported problems with therapists (psychologists@her licensed therapists), who engage in
social/sexual relationships with patients or foripatients,. For example, SB 2039
(McCorquodale, 1994) provided for mandatory licerescation in cases where there was a
finding that the respondent (therapist) had engagedxual relations with a patient, or former
patient under described circumstances. Moreodenjrastrative law judges were precluded
from staying a revocation order under such circamsts.In 1997, the Governor vetoed SB
1212 (Vasconcellos) that would have prevented §ipddboards from rejecting (non-adopting)
an administrative law judge’s decision, if the aation had not been proven to a clear and
convincing standard.

The Board of Psychology, and other health carelaggny boards, have come under
considerable criticism from practitioners (manywfom have been subject to the disciplinary
process) who contend that the board(s) have alibsedliscretion and pursued disciplinary
actions with unwarranted and excessive vigor. Bbard of Psychology adamantly refutes
these contentions. While there have been instamcere the Board’s decision has been
reviewed by the courts and remanded back to thedBtd#e Joint Committee staff is not aware
of any cases where a Board decision has been eglvers

In an effort, however, to clarify current law fdret benefit of practitioners and enforcement
entities, the Board has offered the following laage to amend B&P Code Section 2960(0).



This language would at least place a time frame/loen it would be unprofessional conduct to
engage in sexual relations with a former patient.

“Any act of sexual abuse or sexual relations withagient or former patient within two
years following termination of therapgr sexual misconduct which is substantially retat
to the qualifications, functions or duties of a@sylogist or psychological assistant or
reqgistered psychologist

Likewise, the Board offers the following languageamend B&P Code Section 2960.1, to
clarify what circumstances trigger disciplinaryiantwith respect to a psychologist who has a
sexual relationship with a patient or former pdti@md to specify license revocation as the
appropriate disciplinary action under such circianses:

“Notwithstanding Section 2960, any Proposed Decigio Decision issued under this chapter
in accordance with the procedures set forth in @Geap (commencing with Section 11500) of
Part 1 of Division 3 of Title 2 of the Governmemdg, that contains any finding of fact that
the licensee or registrant engaged in any act mfigaecontact, as defined in Section-728

when that act is with a patient, or with a formettipnt-when-therelationship-was-terminated
primariy-forthe-purpese-ef-enrgaging-in-that awithin two years following termination of

therapyshall contain an order of revocation. The revamatshall not be stayed by the
Administrative Law Judge.”

ISSUE #7. Should “incompetence” be included as grawls for disciplinary action as
recommended by the Board of Psychology?

Recommendation Both the Department and Committee staff recommenteat
“incompetence” be added as a separate cause focidlgary action.

Vote: The Joint Committee adopted the recommendationhed Board, Department and
Committee staff by a vote of 6-0.

Comment “Incompetence” as a separate cause for discipliaatipn is included along with
“negligence” in almost every statute pertainindgnéalth care practitioners. It is an appropriate
addition to the law which pertains to acts whichudoconstitute unprofessional conduct by a
psychologist in their practice.

ISSUE #8. Should a felony conviction and resultinmcarceration trigger immediate
suspension of a license, as recommended by the Bd@f Psychology?

Recommendation The Department did not address this issue. Comeeitstaff
concurred with the recommendation of the Board tmand the B&P Code to provide for
automatic/immediate suspension of a license anydimlicensee is incarcerated after
conviction of a felony.




Vote: The Joint Committee adopted the recommendationhed Board and Committee staff
by a vote of 6-0.

Comment There is precedent for this recommendation in B&Rl€Section 2236.1, which
confers this authority on the Medical Board of @ahia with respect to its licensees.

ISSUE #9. Should licensed psychologists be requiréo display in their principle place of
business a notice to consumers of who they can caat if they have any questions or
complaints regarding the licensee, as recommended the Board of Psychology?

Recommendation The Department did not address this issue. Comesitstaff
concurred with the recommendation of the Board tequire licensed psychologists to
display their licenses or registrations in the Idag they are working with patients, and
to notify them who they can contact if they haveyaquestions or complaints
regarding the licensee.

Vote: The Joint Committee adopted the recommendationhedf Board and Committee staff
by a vote of 6-0.

Comment While the feasibility and logistics of license desy or provision of related
consumer information, may vary with the practictiisg of the licensee (for example, a private
office versus a large mental health facility) siimperative that consumers know that a
practitioner is licensed/regulated by a state agand how to contact that agency in the event
of a problem.

ISSUE #10. Should the oral examination required byhe Board of Psychology be
eliminated?

Recommendation Both the Department and Committee staff recommended
continuation of the use of the oral exam by the Bdaof Psychology.

Vote: The Joint Committee adopted the recommendationhed Department and
Committee staff by a vote of 6-0.

Comment The Board’s oral examination has been the subjdtaish criticism, generally
from candidates who have failed the exam. Thegalthat the examination (and any oral
examination) is inherently subjective in both conitend administration, and that it does not
reflect or measure their professional preparatimhexperience adequately. They also argue



that the low pass rate (fairly consistently in thieldle-40 percent range over the last few years,
but lower than in previous years) conclusively dastmtes that the oral examination is not a
valid testing tool.

The Board disagrees, asserting that the oral exaimimis not only defensible, but that a low
passage rate may be a good indicator of gapsam@ddaates’ professional education or
supervised experience. The Board also notesthbatalifornia Oral Examination is currently
being reviewed by the Association of State and &l Psychology Boards to be used as a
model to develop a national oral examination. Thard argues that eliminating the oral exam
would diminish the board’s ability to test for rmmal competency. The result would prevent
the board from carrying out its mission to protibet health, safety and welfare of the
consumers of psychological services. It woulddmewhat parallel to the Department of
Motor Vehicles not requiring a written and practiesamination prior to issuing an initial
driver’s license.

The oral examination has also survived challengéisa court. Civil lawsuits against the
Board have occurred three times in the past foarsyand primarily involved issues
surrounding the application process. Lawsuits Viilgd when the Board denied an applicant's
request to waive the oral examination requiremémbne lawsuit, the applicant challenged the
standards and validity of the Board's oral exanmmat In another instance, a libel suit was
filed against a Board expert when the expert regtba case and found that the licensee's
actions were a departure from the standard of care.

The lawsuit challenging the oral examination wasrdssed when the applicant passed the
Board's oral examination. However, the lawsuitirdgng the standards and validity of the
Board's oral examination is still in progress, émallibel suit was decided in favor of the
Board.

While the Board has provided extensive documentaifats oral examination, its reliability
and consistency, those who advocate eliminatidghebral examination have provided
substantially less documentation to bolster thasec



